The Orange County Board of Supervisors will hold a public hearing at 7:00 p.m. on Tuesday,
April 14, 2020, in the Meeting Room of the Gordon Building, located at 112 West Main Street,
Orange, Virginia, to receive comments on, and consider, the following:

ADOPTION OF CONTINUITY OF OPERATIONS ORDINANCE

On March 24, 2020, the Orange County Board of Supervisors adopted an Emergency
Ordinance to address the Continuity of Operations of County government during the COVID-19
pandemic. The Board will hold a public hearing on said ordinance and vote to ratify the
emergency adoption of the ordinance, as well as consider an amendment to the ordinance, as
appropriate. Pursuant to Virginia Code 815.2-1413, as well as pursuant to State and Federal
executive orders, the Continuity of Operations Ordinance allows for the Board of Supervisors,
and other boards, committees, commissions, and authorities, to meet remotely and to remotely
allow citizen participation. The amended ordinance also suspends certain deadlines to which
the public entity may be subject during the pandemic.

All interested persons are invited to participate remotely in the hearing and/or to submit written
comments. Related documents may be requested during regular business hours at the Office of
the County Administrator. Materials may also be viewed on the County website at
orangecountyva.gov. For further information, please contact the County Administrator’s Office
at (540) 672-3313.

Brenda G. Garton
Clerk to the Board of Supervisors
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MEMORANDUM
TO: Orange County Board of Supervisors
FROM: Alyson A. Simpson, Chief Deputy Clerk 74{

THROUGH: Brenda G. Garton, Interim County Administrator
DATE: April 6, 2020

SUBJECT: Public Hearing for Ratification of Emergency Ordinance and Adoption of a
Revised Ordinance for Continuity of Government Operations

At a Special Meeting on March 24, 2020, the Board of Supervisors adopted an emergency
ordinance to establish a set of guidelines that would allow for the continuity of government
operations during the COVID-19 Pandemic, while still complying with Federal and State
regulations. This action was permitted pursuant to §2.2-3708.2(A)(3) of the Code of Virginia.

As this was an emergency ordinance, without the benefit of advertisement and opportunity for
public comment, the Board is required to ratify adoption of said emergency ordinance at its next
regularly-scheduled meeting. Said emergency ordinance, presented for ratification, is
represented in the first attachment.

Additionally, the Board is required to advertise for and hold a public hearing to adopt the ordinance
outside of the emergency provision. Staff has advertised for said public hearing to take place on
April 14, 2020. The County Attorney has recommended amendments to the ordinance presented
for public hearing, which is represented in the second attachment.

Because the April 14, 2020, meeting is being held electronically, the recommendation from staff
is to open the public hearing and allow public comment to be submitted via mail or email until
5:00 p.m. on April 27, 2020, so the ordinance can be formally adopted on April 28, 2020.

Recommended Action:

1. To ratify adoption of the emergency ordinance from the Special Meeting on
March 24, 2020, as presented in the first attachment; and

2. To open the public hearing on adoption of the revised ordinance, as presented in
the second attachment, and schedule the ordinance for adoption on April 28, 2020.

Attachments as noted.

cc: Thomas Lacheney, County Attorney
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Special Meeting
SECOND: WHITE Ord. No. 200324 - 3A

RE: EMERGENCY ORDINANCE TO PERMIT PUBLIC BODIES OF ORANGE
COUNTY TO ASSEMBLE ELECTRONICALLY, TO MODIFY PUBLIC
MEETING AND PUBLIC HEARING PRACTICES AND PROCEDURES, TO
EFFECTUATE TEMPORARY CHANGES IN CERTAIN DEADLINES, AND TO
ADDRESS CONTINUITY OF OPERATIONS ASSOCIATED WITH THE
COVID-19 PANDEMIC

WHEREAS, on March 12, 2020, Governor Ralph S. Northam issued Executive Order
Fifty-One (51) declaring a state of emergency for the Commonwealth of Virginia, rising from the
novel coronavirus (COVID-19) pandemic; and

WHEREAS, Executive Order 51 ordered implementation of the Commonwealth of
Virginia Emergency Operations Plan, activation of the Virginia Emergency Operations Center to
provide assistance to local governments, and authorization for executive branch agencies to
waive “any state requirement or regulation” as appropriate; and

WHEREAS, Virginia Code §2.2-3708.2(A)(3) allows, under certain procedural
requirements, including public notice and access, that members of the Board of Supervisors of a
county may convene solely by electronic means “without a quorum of the public body physically
assembled at one location when the Governor has declared a state of emergency,” but only if
“the purpose of the meeting is to address the emergency”; and

WHEREAS, the catastrophic nature of the declared emergency makes it impracticable
and unsafe for certain public bodies of the County to assemble a physical quorum in a single
location; and

WHEREAS, the open public meeting requirements of the Virginia Freedom of
Information Act are limited only by a properly-claimed exemption provided under that Act of “any
other statute”; and

WHEREAS, Federal and State guidance from the President of the United States and the
Governor of Virginia have recommended suspension of public gatherings of more than ten
persons; and
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WHEREAS, it is imperative that the Board of Supervisors and other public bodies of the
County be capable of continuing to assemble, both to address the emergency and to carry on
the ordinary functions of government; and

WHEREAS, Virginia Code §15.2-1413 provides, as follows: “Notwithstanding any
contrary provision of law, general or special, any locality may, by ordinance, provide a method
to assure continuity in its government, in the event of an enemy attack or other disaster. Such
ordinance shall be limited in its effect to a period not exceeding six months after any such attack
or disaster and shall provide for a method for the resumption of normal governmental authority
by the end of the six-month period”; and

WHEREAS, the COVID-19 pandemic is a disaster; and indeed, the Code of Virginia
clearly contemplates that a “disaster” includes an “epidemic,” as seen in Virginia Code §15.2-
1724 (referring to “epidemic or other public disaster”); and the courts of Virginia have held that
“[wlhen attempting to define terms in one part of the Code,” the words should be read with “a
view toward harmonizing it with other statutes,” because “the Code of Virginia is one body of
law.” (Marsh v. Commonwealth, 32 Va. App. 669, 677, 530 S.E.2d 425, 430 (2000) (quoting
Branch v. Commonwealth, 14 Va. App. 836, 839, 419 S.E.2d 422, 425 (1992));

NOW, THEREFORE, BE IT ORDAINED, on this 24 day of March, 2020, that the
Orange County Board of Supervisors hereby establishes the following:

1. The Board of Supervisors, the Planning Commission, and any other County board,
commission, authority, or public body may, at their election, conduct any meetings
and act upon agenda items before them for the duration of the emergency
declaration thereafter, whether under normal procedures or by solely electronic
means, whether to address the present state of emergency (Virginia Code §2.2-
3708.2(A)(3)), or to address any other matter (pursuant to this ordinance adopted in
conformance with Virginia Code §15.2-1413). When conducting a meeting by solely
electronic means, the Board of Supervisors, Planning Commission, board,
commission, authority, or other public body shall nonetheless:

a. Give public notice using the best available method, given the nature of the
emergency, which notice shall be given contemporaneously with the notice
provided to members of the public body conducting the meeting;

b. To the maximum extent that it is practical and/or feasible, make arrangements for
public access to such meeting, whether physically or electronically;

c. State, in the minutes, the nature of the emergency, the fact that the meeting was
held by electronic communication means, and the type of electronic
communication means by which the meeting was held; and

d. Otherwise comply with the applicable provisions of Virginia Code §2.2-3708.2
(except for any requirement that would otherwise require a quorum of the public
body to be physically assembled).

2. Agenda items scheduled or proposed to be considered for the duration of the
Governor's emergency declaration (not to exceed six months) by the Board of
Supervisors, Planning Commission, or any other board, commission, authority, or
public body shall be deemed continued for the duration the local emergency
declaration (not to exceed six months), if the Board of Supervisors, Planning
Commission, or other board, commission, authority, or public body does not take
action on the agenda item during the referenced timeframe, including those agenda
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items for which State or local law requires an affirmative action to be taken within a
statutorily-mandated timeframe and the failure to act can be deemed an approval.

In the event that a public hearing matter is deemed by the applicable public body to
present a critical government function essential to the continuity of government for
the duration of the emergency declaration, the public hearing may be conducted by
an open public comment period called for during an electronic meeting, in which
case, action by the governing body shall be continued to a subsequent meeting
pending receipt of such comments from the public. Public comments shall be
received by written submittal (including, but not limited to, email) delivered to the
Clerk of the Board or designee during the period stated in the call for public
comments, which comment period shall be a minimum of six calendar days. All such
comments shall be included as an addendum to the minutes of the public body.

An emergency is deemed to exist, and this entire ordinance shall be effective, upon
its adoption. The Board of Supervisors reserves the right, by subsequently enacted
ordinance, to rescind or amend this ordinance.

The provisions of this ordinance shall cease in their operation six months after the
adoption of this ordinance; but all ordinances, resolutions, agreements, contracts, or
other decisions of public bodies made of this County at meetings held in accordance
with the provisions of this ordinance shall continue in their effect.

Votes:

Johnson: Aye

White: Aye

Goodwin: Aye

Crozier: Aye

Frame: Aye

For Information: Thomas E. Lacheney, County Attorney

CERTIFIED COPY %A/(/Vfﬁﬂ/\ £ Wﬁ/’/)

Chief Deputy Clerk to the'Board of Supervisors z A
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Regular Meeting
SECOND: Ord. No. 200414 - PH1

RE: DRAFT ORDINANCE TO EFFECTUATE TEMPORARY CHANGES IN
CERTAIN DEADLINES AND TO MODIFY PUBLIC MEETING AND PUBLIC
HEARING PRACTICES AND PROCEDURES TO ADDRESS CONTINUITY OF
OPERATIONS ASSOCIATED WITH THE COVID-19 PANDEMIC

WHEREAS, on March 12, 2020, Governor Ralph S. Northam issued Executive Order
Fifty-One (51) declaring a state of emergency for the Commonwealth of Virginia, rising from the
novel coronavirus (COVID-19) pandemic; and

WHEREAS, Executive Order 51 acknowledged the existence of a public health
emergency, which constitutes a disaster, as defined by Virginia Code 844-146.16, arising from
the public health threat presented by a communicable disease anticipated to spread; and

WHEREAS, Executive Order 51 ordered implementation of the Commonwealth of
Virginia Emergency Operations Plan, activation of the Virginia Emergency Operations Center to
provide assistance to local governments, and authorization for executive branch agencies to
waive “any state requirement or regulation” as appropriate; and

WHEREAS, on March 11, 2020, the World Health Organization (WHO) declared the
COVID-19 outbreak a pandemic; and

WHEREAS, on March 13, 2020, the President of the United States declared a national
emergency, beginning March 1, 2020, in response to the spread of COVID-19; and

WHEREAS, on March 24, 2020, the Orange County Board of Supervisors adopted an
emergency ordinance making provisions for the continuity of government in Orange County,
pursuant to Virginia Code 8§15.2-1413, which must expire after sixty (60) days, pursuant to
Virginia Code 815.2-1427(F), unless subsequently readopted; and

WHEREAS, the Board of Supervisors finds that COVID-19 constitutes a real and
substantial threat to public health and safety and constitutes a “disaster,” as defined by Virginia
Code 844-146.16 being a “communicable disease of public health threat”; and
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WHEREAS, Virginia Code 815.2-1413 provides that, notwithstanding any contrary
provision of law, a locality may, by ordinance, provide a method to assure continuity of
government in the event of a disaster for a period not to exceed six months; and

WHEREAS, Virginia Code 844-146.21(C) further provides that a local director of
emergency management or any member of a governing body, in his absence, may, upon the
declaration of a local emergency, “proceed without regard to time-consuming procedures and
formalities prescribed by law (except mandatory constitutional requirements) pertaining to
performance of public work”; and

WHEREAS, Virginia Code 82.2-3708.2(A)(3) allows, under certain procedural
requirements, including public notice and access, that members of the Board of Supervisors
may convene solely by electronic means “to address the emergency”; and

WHEREAS, the open public meeting requirements of the Virginia Freedom of
Information Act are limited only by a properly-claimed exemption provided under that Act or “any
other statute”; and

WHEREAS, the Governor and Health Commissioner of the Commonwealth of Virginia
and the President of the United States have recommended suspension of public gatherings of
more than ten (10) attendees; and

WHEREAS, the Attorney General of Virginia issued an opinion dated March 20, 2020,
stating that localities have the authority during disasters to adopt ordinances to ensure the
continuity of government; and

WHEREAS, this ordinance, in response to the disaster caused by the COVID-19
Pandemic, promotes public health, safety, and welfare and is consistent with the law of the
Commonwealth of Virginia, the Constitution of Virginia, and the Constitution of the United States
of America,

NOW, THEREFORE, BE IT ORDAINED, on this 14" day of April, 2020, that the Orange
County Board of Supervisors, having previously ratified and readopted its emergency ordinance
of March 24, 2020, hereby further amends and reenacts the following:

1. That the COVID-19 Pandemic makes it unsafe to assemble, in one location, a
quorum for public bodies, including the Board of Supervisors, School Board,
Planning Commission, Board of Zoning Appeals, Board of Equalization, Health
Center Commission, and all local and regional boards, commissions, committees,
and authorities created by the Board of Supervisors or to which the Board of
Supervisors appoints all or a portion of its members (collectively “Public Entities” and
individually “Public Entity”), or for such Public Entities to conduct meetings in
accordance with normal practices and procedures.

2. That, in accordance with Virginia Code 8§15.2-1413, and notwithstanding any
contrary provision of law, general or special, the following emergency procedures are
adopted to ensure the continuity of government during this emergency:

a. Any meeting or activities which require the physical presence of members of the
Public Entities may be held through real-time electronic means (including audio,
telephonic, video, or other practical electronic medium) without a quorum
physically present in one location; and

Page 2 of 4
Ord. No. 200414 — PH1





b. Prior to holding any such electronic meeting, the Public Entity shall provide public
notice of at least three (3) calendar days in advance of the electronic meeting
identifying how the public may participate or otherwise offer comment; and

c. Any such electronic meeting of Public Entities shall state, on its agenda and at
the beginning of such meeting, that it is being held pursuant to and in compliance
with this ordinance; identify Public Entity members physically and/or
electronically present; identify the persons responsible for receiving public
comment; and identify notice of the opportunities for the public to access and
participate in such electronic meeting; and

d. Any such electronic meeting of the Public Entities shall be open to electronic
participation by the public and closed to in-person participation by the public; and

e. For any matters requiring a public hearing, public comment may be solicited by
electronic means in advance or may be solicited through telephonic or other
electronic means during the course of the electronic meeting. All such public
comments will be provided to members of the Public Entity at or before the
electronic meeting and made part of the record for such meeting. In the
alternative, the Public Entity may decide to hold open the Public Hearing until the
next meeting and accept public comments via email or U.S. mail, which
comments will be made a part of the minutes of the meeting and shall be read
into the record prior to a Public Entity vote on the matter; and

f.  The minutes of all electronic meetings shall conform to the requirements of law,
identify how the meeting was conducted, members participating, and specify
what actions were taken at the meeting. The Public Entities may approve
minutes of an electronic meeting at a subsequent electronic meeting and shall
later approve all such minutes at a regular or special meeting after the
emergency has ended.

BE IT FURTHER ORDAINED, that, notwithstanding any provision of law, regulation, or
policy to the contrary, any deadlines requiring action by a Public Entity, its officers (including
Constitutional Officers), and employees of its organization shall be suspended during this
emergency; however, the Public Entity, officers, and employees thereof are encouraged to take
such action as is practical and appropriate to meet those deadlines. Failure to meet any such
deadlines shall not constitute a default, violation, approval, recommendation, or otherwise; and

BE IT YET FURTHER ORDAINED, that non-emergency public hearings and action
items of Public Entities may be postponed to a date certain, provided that public notice is given
so that the public is aware of how and when to present their views; and

BE IT EVEN FURTHER ORDAINED, that, in no event shall such ordinance be effective
for more than six (6) months. Upon rescission by the Board, or automatic expiration as
described herein, this ordinance shall terminate and normal practices and procedures of
government shall resume; and

BE IT EVEN FURTHER ORDAINED, that nothing in this Emergency Ordinance shall
prohibit Public Entities from holding in-person public meetings, provided that public health and
safety measures, as well as social distancing, are taken into consideration; and

BE IT FINALLY ORDAINED, that an emergency is deemed to exist and this ordinance
shall be effective upon its adoption.
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Votes:
Johnson:
White:
Goodwin:
Crozier:
Frame:

For Information:

CERTIFIED COPY

Thomas E. Lacheney, County Attorney

Clerk to the Board of Supervisors
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